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A continuous dialogue between courts as an integration and 
harmony way through the preliminary reference of the 
CJEU 


DOT: 10.528 1/zenodo.14063015 


Anna Weber, PhD in European Global Studies, Switzerland 


Abstract: This paper with the help of the case law of the Court 
of Justice of the European Union tries to investigate some recent 
cases regarding the role of the preliminary reference through the 
national judge and that of the Union. A reference that also 
shows the role of the national constitutional courts that are 
oriented to assume their responsibilities through an appropriate 
but not necessarily binding and necessary reference. The 
dialogue between courts contributes for the Member States an 
important point of European constitutional harmony based on 
the principle of the primacy of the law of the Union as well as 


the principle of loyal cooperation. 
Keywords: preliminary reference; loyal cooperation; CJEU; 


Constitutional Court; dialogue between courts; European 


constitutional law. 
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Introduction 

Art. 267 TFEU allows the Court of Justice of the European 
Union (CJEU) to examine by way of preliminary ruling 
questions concerning Union law which have to do with a case 
brought before “a court or tribunal of one of the Member States” 
(Kellerbauer, Klambert, Tomkin, 2024)'. 

The use of the term “courts or tribunals” instead of 
“jurisdictions” (Sald, 2021; Fenger, 2022), (with related 
amendments) allow a preliminary ruling procedure which 
constitutes a mechanism of cooperation between the national 
judges of the Member States and the CJEU aiming to fulfill the 
function of administering justice in the Union legal system and 
moreover to ensure the uniform interpretation and application of 
Union law within all state legal systems (Rordriguez Medal, 


2015; Pertek, 2021)’. 


1CJEU, case C-241/15 Bob-Dogi or I* June 2016, ECLI:EU:C:2015:385, not 
published. C-60/12 Balaz of 14 November 2013, ECLI:EU:C:2013:733. C-396/11 
Radu of 29 January of 2013, ECLI:EU:C:2013:39. C-380/23 Monmorieux opf 13 July 
2023, ECLI:EU:C:2023:500. C-318/24 PP Breian of 29 July 2024, 
ECLI:EU:C:2024:659. C-202/24 Alchaster of 29 July 2024, ECLI:EU:C:2024:649. C- 
15/24 Stachev of 14 May 2024, ECLI:EU:C:2024:399, all the above cases published 
in the electronic reports of the cases. 

2CJEU, C-210/18 WESTbahn Management II of 10 July 2019, 
ECLI:EU:C:2019:586, published in the electronic reports of the cases. C-462/19 
Anesco and others of 16 September 2020, ECLI:EU:C:2020:715. C-487/19, W.Z. 
(and des affaires publiques de la Cour supréme-nomination) of 6 October 2021, 
ECLI:EU:C:2021:798. 

3CJEU, C-16/65 Schwarze of 1“ Deccember 1965, ECLI:EU:C:1965:117, I- 
01081. 
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Art. 267 TFEU referring to the preliminary ruling as a 
jurisdictional system strengthens and puts a dialogue through 
judges and courts, ensuring an interpretation of the law of the 
European Union that guarantees a coherence, effectiveness, 
autonomy already established by treaties (Loiakopouslo, 2019)*. 
The Consorzio Italian Management case (Petri¢, 2021)’ has 
attributed to the domestic judge the CJEU to safeguard the very 
nature of the legal system according to the treaties. 

The preliminary reference ensures a uniform application of the 
law of the Union as equality through states and citizens before 
the law of the Union (Lenaerts, Van Nuffel, 2006)° which 
allows the legal systems of the states to deal with complex 
situations. The dialogue through courts has been of enormous 
importance for the development of the Union which offers to the 
court fundamental principles relating to primacy and direct 


effects. 


4CJEU, Opinion n. 2/13, of 18 December 2014, ECLI:EU:C:2014:2454, 
published in the electronic reports of the cases, par. 176. C-689/13 PFE 
ECLI:EU:C:2016:199 par. 32. 


5CJEU, C-561/19 Consortium Italian Management and Catania Multiservizi 
ECLI:EU:C:2021:799. See also the conclusions of the Advocate General Bobek, C- 
923/19 Van Ameyde Espafia of 23 Gebruary 2021, ECLI:EU:C:2021:125 par. 56: (...) 
the primary role of the Court should be the articulation or refinement of legislation, 
the major legal premise, deriving from Union law, which must be applied by national 
judges. The subsumption of the facts of the individual case, the minor premise, and 
the conclusion relating to the application of EU law in that particular case, is the task 
of the national courts (...)”. 

6CJEU, Opinion n. 2/13, op. cit., par. 176. C-689/13 of 5 April 2016, PFE 
ECLI:EU:C:2016:199, published in the electronic reports of the cases, par. 32. 
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The interpretation of the CJEU has created a precedent that 
allows the possibility of a dialogue for the Member States as an 
intervention in a case that presents its observations. 

We can speak of indirect jurisdiction since the initiative to refer 
the matter to the CJEU is not taken in consideration by the 
interested parties but by the national judge. It is also a limited 
jurisdiction that allows the CJEU to examine the questions of 
Union law that come from the national judge. 

It remains competent to rule on all other aspects of Union law 
that concern “the questions” of the national judge who has not 
consider necessary to ask the CJEU to rule. But is this an 
exclusive jurisdiction? For example, the jurisdiction of Art. 267 
TFEU is of an exclusive nature since the CJEU can rule on 
preliminary rulings on questions relating to Union law 
(Chalmers, Davies, Monti, Heyvaert, 2024). 

We cannot speak of absolute exclusivity when such questions 
can be ruled on as a principal matter by the same national judges 
and they choose not to refer the matter to the CJEU. Even in 
cases of mandatory referral, the mandatory nature of the referral 
is not absolute since there are cases in which the national judge 
can decide alone. 

The domestic judges create a dialogue’ of crucial importance for 
the CJEU through a mechanism of a preliminary ruling as a 


TCJEU, 106/77 Simmenthal of 9 March 1978, ECLI:EU:C:1978:49, 1-00629. 
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jurisdictional function which is part of the legal order of the 


Union. 


Mandatory preliminary reference 
The national judge through Art. 267 TFEU takes a position 
according to the law of the Union as it allows him to refer to the 
CJEU, which is the judge of last instance with binding effects. 
This is how the reference is interpreted according to the CJEU. 
It follows a distinction between preliminary reference and 
interpretation of validity. 
In the case of the Republic of Moldova (Thierry, 2021; 
Dashwood, 2022; Garcia, Angel, 2022)* the CJEU has exclusive 
jurisdiction for a definitive interpretation of the law where the 
judges of last instance make the reference to the CJEU. Thus, 
the assessment of invalidity according to the CJEU in the 
Fotofrost case’ allows the judges (not only those who are of last 
instance) to make the relative preliminary reference and the 
provisions of an act of the Union that applies the relative 
invalidity profiles. The relative provisions are in conflict with 
primary law. 

8CJEU, C-741/19 Republic of Moldova v. Komstroy of 2 September 2021, 
ECLI:EU:C:2021:655 published in the electronic reports of the cases, par. 45. 

9CJEU, 314/86 Foto-Frost of 22 October 1987, ECLI:EU:C:1987:452, I-04199. 
C-311/18 Facebook Ireland and Schrems of 16 July 2020, ECLI:EU:C:2020:559, 
published in the electronic reports of the cases. C-344/04 IATA and ELFAA of 10 


January 2007, ECLI:EU:C:2006:10, I-00403, par. 27. 
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This type of obligation does not extend to the national judge and 
there is no conflict which would thus entail invalidity'®. 

The interpretation of Union law emphasizes that the application 
of Union law refers to national judges and the referral thus 
creates doubts regarding the interpretation of their own law. The 
limits of the concepts in practice trace and imply that the judge 
of last instance automatically makes a referral to the court 
whenever he tries to apply Union law. 

The Consorzio Italian Management case'' limited the obligation 
to refer to the judge of last instance, providing precise points of 
reference according to the Cilfit case’*. The judge may also not 
refer to the CJEU according to some precise reasons. First of all 
when it is verified that the judge who raises the relevant 
question for the law of the Union is not necessary to resolve the 
case and thus a proceeding before a judge a quo ends as an 
object that modifies what it becomes useless. Noting the 
objectives that are up to the domestic judge the CJEU accepts 


the assessment that detects the inadmissibility of the question. 


10CJEU, C-188/92 TWD Textilwerke Deggendorf of 9 March 1994, 
ECLI:EU:C:1994:90, I-00833. C-135/16 Georgsmarienhititte and others of 25 July 
2018, ECLI:EU:C:2018:582, published in the electronic reports of the cases. 

11CJEU, C-561/19 Consortium Italian Management and Catania Multiservizi, 
op. cit. 

12CJEU, 77/83 Cilfit and others of 29 February 1984, ECLI:EU:C:1984:91, I- 
03415. 
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The CJEU states that the procedure under Art. 267 TFEU is 
based on the separation of functions between national courts and 
the Court, so the judge is revealed as the only one who knows 
and has the competence to evaluate a dispute in a proceeding 
applying national law. According to the Consorzio Italian 


Management case: 


“(...) the national judge (...) must assume responsibility for the forthcoming 
judicial decision, evaluate, in the light of the particular circumstances of the 
case, both the necessity and the relevance of the questions he submits to the 


Court (...)2. 
Another point concerns the acte éclairé where the judge of last 


instance abstain from the effect of the referral that applies rules 
of the Union. The judge is, therefore, free to make the 
preliminary reference even many times. 

In the third case concerning the clear act the domestic judge 
takes into account the act of the Union that must apply without 
any other reasonable doubt. Thus, the CJEU specifies and 
normally follows what the Advocate General AG) defines that 
the national judge should motivate the reasons that there is no 
reasonable doubt. The judgment also provides other clues where 
there is no interpretative doubt that the referral of the court 
seems to be useless. 

Already from the Cilfit case the CJEU recalled that the 


conviction has found a solution to the supreme judges of other 


13CJEU, C-561/19 Consortium Italian Management and Catania Multiservizi op. 
cit., par. 35. 
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Member States. It is underlined that the CJEU has not imposed 
on the judge a Member State that exercises the jurisprudential 
practice for the supreme judges of other countries of the Union 
forcing as a consequence to do research in foreign languages on 
legal systems that are not known. The CJEU requires that the 
judge takes into account that the interpretations of differences 
are known. He also demonstrates from the parties participating 
in the case that there is no reasonable doubt regarding the 
interpretation of the European norm. 

The judge of last instance limits the relative affirmation that 
does not result from the supreme judges of all the Member 
States of the Union where the different interpretations create 
doubts regarding the clarity of the same act. Thus, the judge 
refers to other instruments that inform, also provide the 
European judicial networks, the databases of the CJEU and the 
parties in the case that are free and are demonstrated through the 
jurisprudence of the courts and the Member States". 

There are positions of a similar type that take place in each 
individual case. The linguistic versions of the European norm, 
where the judge should apply, also appear to be attached to the 
same parties. By specifying in this way the act highlights the 
binding nature also carried out ex officio for languages that are 
not the official ones of the Union and/or unknown even to the 


14CJEU, C-561/19 Consortium Italian Management and Catania Multiservizi 
op. cit., par. 35. 
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judge himself. 

The relative doubts also result from the jurisprudence of the 
Member States and from various linguistic versions that frame 
passages in the sentence where it is underlined that the norm and 
the judge applies what it takes into account within the context 
that is placed and the relative doubt that is logical and plausible. 
Such passages are elements that are motivated to the judge of 
last instance who does not make a referral to the CJEU”. 

The obligation to refer to the judge of last instance opens the 
way to an exception that is referred to in the Cilfit case and to 
the inadmissibility of grounds for appeal on domestic procedural 
rules. The CJEU referring to the Consorzio Italia Management 
case concludes the proceedings before the referral of the judge 
that has been carried out. And it is necessary that in this way the 
principles of equivalence and effectiveness are respected in 
similar appeals that have domestic law as their object'®. Faced 
with this reality the domestic judge evaluates the relative 
meaning of domestic rules and the CJEU thus checks 
compliance with the principles of effectiveness and equivalence 


(Bouveresse, Ritleng, 2018). 


15CJEU, C-3/16 Aquino of 15 March 2017, ECLI:EU:C:2017:209, published in 
the electronic reports of the cases, par. 56. 

16CJEU, C-561/19 Consortium Italian Management and Catania Multiservizi op. 
cit., par. 35, par. 60, which is affirmed that: “(...) question of interpretation of Union 
law raised by a party in the context of the dispute after the application has been 
lodged would be inadmissible, since it would change the subject-matter of the dispute 


Gar 
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In the Consortium Italian Management and Catania Multiservizi 
case, the judge of last instance who makes the preliminary 
reference excludes any interpretative doubt and at the same time 
attributes to the European context the objectives that seek to 
develop the law of the Union under a subjective profile and 
according to the conduct of other jurisdictional bodies and the 
relative interpretation where the judge is in a susceptible 
situation given that the same question can also be the same from 
another judge and from another Member State. 

In this case, it is noted that the preliminary reference has the 
objective of safeguarding domestic values of a constitutional 
type as well as the independence of the judiciary, the reasonable 
duration to exclude the domestic supreme judge (Art. 267 
TFEU) thus excluding the procedure for civil and disciplinary 
liability. The CJEU has decided in relation to the positions 
requested and affirmed through the Consortium Italian 
Management and Catania Multiservizi, the detailed motivation 
and the existing nature of the interpretations that are susceptible 
for the judges of the other Member States and the CJEU. 

As regards the independence of domestic judges, the CJEU has 
assessed the possibility for the parties that automatically decide 
not to make a preliminary reference in liability actions against 


judges of last instance. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


937 


The CJEU seeks to clarify with regard to direct cooperation 
through the CJEU and domestic judges any initiative for the 


parties that is extraneous and that: 


“(...) they cannot deprive national judges from their independence (...) by 
obliging them to submit a request for a preliminary ruling (...)”"”. 


Thus, the system created under Art. 267 TFEU does not 
constitute a remedy for the parties who are in a dispute before a 
domestic judge and that it is not enough that the question is 
relevant to the interpretation of the law of the European Union 


since the judge is not obliged to raise “other questions according 


to the same article”’'®. 


Thus for the CJEU: 


“(...) the formulation of the questions to be submitted to the Court is a matter 
for the national court alone and the parties to the main proceedings may not 
alter their wording (...)”". 


The CJEU through the case law constitutes for the preliminary 
reference an obligation for the judge of last instance which thus 
binds the principle of loyal cooperation as an organ of the state 
which in this case is liable for a breach, as well as not 
responding to the subjective right for the other parties and is 


able to use another type of jurisdiction (Tirmo, 2019)”. 


17CJEU, C-561/19 Consortium Italian Management and Catania Multiservizi 
op. cit., par. 53 

18CJEU, C-561/19 Consortium Italian Management and Catania Multiservizi 
op. cit., par. 54. 

19CJEU, C-561/19 Consortium Italian Management and Catania Multiservizi 
op. cit., par. 55. 

2OCJEU, C-224/01 Kébler of 30 September 2003, ECLI:EU:C:2003:513, I-0239. 
C-3/16 Aquino of 15 March 2017, op. cit.,parr. 42. C-416/17 Commission v. France 
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The actions of personal liability for judges can be oriented to 
means, in the event the domestic law of the state which risks a 
conviction for the infringement, due to the inertia of the judges, 
would not be as legitimate actions of a disciplinary type, which 
are promoted by the same state and thus to “limit” the judges to 
continue to carry out for other reasons the preliminary reference 
to the CJEU (Pech, Wachowiec, 2021; Liakopoulos, 2022; 
Adamska Gallant, 2022; Pech, 2022; Filipek, Taborowski, 
2024)". 


Application and/or interpretation of domestic law according 
to the rules of the Union and the role of national judges 

It is understood that the preliminary reference is not mandatory 
and leaves a wide margin to the judges of the Member States to 
have the right relating to the doubts of interpretation for an act 


of the Union that they must apply for the resolution of a dispute. 


(advance payment) of 4 October 2018, ECLI:EU:C:2018:811, published in the 
electronic reports of the cases. 


21CJEU, C-357/19, C-379/19, C-547/19, C-811/19 and C-840/19 Euro Box 
Promotion and others of 21 December 2021, ECLI:EU:C:2021:1034, published in the 
electronic reports of the cases, par. 227: “(...) guarantee inherent in the independence 
of national judges is the fact that the latter are not exposed to disciplinary proceedings 
or sanctions for having exercised the right to bring an action before the Court under 
Article 267 TFEU, a right which is their exclusive competence (...)” C-614/14 
Ognyanov, of 5 July 2016, ECLI:EU:C:2016:514, published in the electronic reports 
of the cases, parr. 17 and 25. C-558/18 and C-563/18 Miasto Lowicz and Prokurator 
Generalny of 26 March 2020, ECLI:EU:C:2020:234, published in the electronic 
reports of the cases, par. 59. C-564/19 IS (Illégalité de l’ordonnance de renvoi) of 23 
September 2021, ECLI:EU:C:2021:949, published in the electronic reports of the 
cases, par. 91. 
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The reference is also not mandatory but is in practice necessary 
to succeed. The national judge decides in these cases whether to 
make a reference when a case is documented in the appeal and 
in the judgment of last instance. Thus the judges of merit turn to 
the CJEU in an excessive way and according to the measure 
where the judges address inadmissible arguments and do not 
always concern the interpretation, regarding the application of 
the law of the Union, with a precise way. The CJEU is obliged 
to decide, evaluate, control the operations in a logical way. 

The judge’s task is to investigate the European norm and above 
all to check the clarity of interpretative problems that require the 
intervention of the CJEU. Thus, the application of Union law is 
requested, which leaves room for the norm in the internal legal 
system of a domestic nature. An act of the Union does not raise 
doubts regarding the validity and/or interpretation that is not in 
conflict with cases of referral that uselessly represent the work 
of the CJEU and above all with regard to time and cost between 
the parties. 

Applying Union law for the judge in front of domestic norms 
that are incompatible for the law puts the judge to carry out and 
evaluate autonomously judgments that are compatible with 
national legislation, as doubts where the relative meaning that 


has to do with the Union norm makes use of the preliminary 
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reference of the CJEU. Thus, a decision that concerns the 
incompatibility relating to domestic legislation opens the way 
for a judgment of interpretation of the same Union norm and 
nothing hinders this path. 

The national judge applied Union law in the Dominguez” and in 
the Poptawski II (Miasik, Szwarc, 2021)” cases. In these cases a 
compliant interpretation concerns the non-application of a 
domestic rule that conflicts with the compensation for damages 
and thus causes the state to implement Union law. The choice of 
remedies within the scope of two-step logic has the 
characteristics of a Union rule that is incompatible with 
domestic law. 

The function between the CJEU and the national judges is 
articulated in different ways according to each remedy that the 
judge seeks to resort to. These are remedies where the respective 
roles for domestic judgments and of the CJEU are aspects that 
put into practice, in a useful way, the use of the preliminary 
ruling. 

The consistent interpretation that is noted in the Von Colson and 


Marleasing™ cases was based on the hypothesis that judges of 


22CJEU, C-282/10 Dominguez of 24 January 2012, ECLI:EU:C:2012:33, 
published in the electronic reports of the cases. 

23CJEU, C-573/17 Poptawski of 24 June 2019, ECLI:EU:C:2019:530, published 
in the electronic reports of the cases. 

24CJEU, 14/83 Von Colson and Kamann of 10 April 1984, 
ECLI:EU:C:1984:153, J-01891. C-106/89 Marleasing ot 13 November 1990, 
ECLI:EU:C:1990:395, I-04135. C-397/01 Pfeiffer and others of 5 October 2004, 
ECLI:EU:C:2004:584, I-08835. 
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Member States will have to choose through interpretations and 
domestic norms that are in accordance with the law of the 
Union, as they are characterised inherent in the system of 
treaties. 

This is a remedy that is connected with the principles of primacy 
of Union law and loyal cooperation” as well as to different 
types of acts for the Union. The compliant interpretation 
obviously also has many limitations since the CJEU specifies 
that it thus violates the principles that are related to legal 
certainty” and non-retroactivity. On other words, it does not 


12’ 


increase the liability for an individual~’ especially at a criminal 


level”. 

This remedy is interpreted contra legem according to domestic 
law, since the remedy of evaluation constitutes contrasts with 
the legal systems”’. This is not the same thing with regard to the 
disapplication. In this case the compliant interpretation functions 
according to the diversity of the laws that come from the 


Member States and thus guarantees a uniform application 


25CJEU, C-105/03 Pupino of 16 June 2005, ECLIEU:C:2005:386, I-05285, par. 
42. 


26CJEU, C-212/04 Adeneler and others of 4 July 2006, ECLI:EU:C:2006:443, I- 
06057. 


27CJEU, C-105/03 Pupino op. cit., parr. 45-47. 


28CIJEU, C-579/15 Poptawski op. cit., par. 32. C-554/14 Ognyanov op. cit., parr. 
62-64. 

29CJEU, C-268/06 Impact of 15 April 2008, ECLI:EU:C:2008:223, I-02483, par. 
100. C-294/16 PPU JZ of 28 July 2016, ECLI:EU:C:2016:610, published in the 
electronic reports of the cases, par. 33. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


942 


according to the provisions of Union law. 

In this type of remedy, the judge asks the CJEU for 
clarifications regarding doubts on the interpretation that is 
relevant to Union law. 

The CJEU does not decide on an interpretative appeal but 
exclusively to the national judge who evaluates an interpretation 
in accordance with Union law and by highlighting the relative 
precise content for the non-application of rules that have direct 
effects as stated in the Poptawski II case*’, inducing thus judges 
and Member States to push the interpretation as requested by the 
CJEU towards a contra legem interpretation. 

Thus, the compliant interpretation is not possible and the judge 
verifies that his own non-application of the regulation conflicts 
with Union law as stated in the old Simmenthal judgment by the 
same CJEU". 

In this case it took a position regarding the non-application of an 
obligation that does not follow the principle that comes from the 
national jurisdiction and the domestic procedural rules. This is a 


not mandatory case’. The non-application is not total but 


30CJEU, C-579/15 Poptawski op. cit., par. 62; “(...) which has no direct effect 
cannot be relied upon, as such, in a dispute falling within Union law in order to 
exclude the application of a provision of national law which conflicts with it (...)”. 

31CJEU, C-173/09 Elchinov of 5 October 2010, ECLI:EU:C:2010:581, 1-09915. 
C-396/09 Interedil of 20 Octoober 2011, ECLI:EU:C:2011:671, I-09915. C-689/13, 
PFE op. cit., C-322/16 Global Starnet of 20 December 2017, ECLI:EU:C:2017:98, 
published in the electronic Reports of the cases. C-107/19 Dopravni podnik hl. m. 
Prahy of 9 September 2021, ECLI:EU:C:2021:722, published in the electronic reports 
of the cases. 


32CJEU, C-2105/20 Bezirkshauptmannschaft Hartberg-Fiirstenfeld (Effect 
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partial®. This remedy is, therefore, limited as noted in the 
Poptawski II case. Especially, in this case the relative obligation 
for a national judge to disapply the relevant legislation for 
domestic law, which is contrary to provisions of the law of the 
Union and the primacy of law was specified by the CJEU as 
“direct effect (...) before the said judge”™*. 

The non-application of a national regulation is not contrary to 
framework decisions but neither to definitions that lead to a 
direct effect. Thus, the objectives of non-application and the 
directives take into consideration vertical situations, that is, 
relationships between individuals and public power. 

The lack of direct effects achieved at a vertical level do not 
invoke disputes between private individuals. In some cases the 
direct effects of the directives are also connected with rights that 
have to do with the Charter of the Fundamental Rights of the 
European Union (CFREU). In such cases include provisions that 
do not exclude direct effects but also contain principles that 
refer to legislation and practice of the Member States. 

The national judge resorts to disapplication and the referral of 
the CJEU that requires and specifies doubts relating to the scope 
of Union rules that have direct effects. The CJEU with respect to 


a direct effect is too broad and the judge thus requires 


direct) of 8 March 2022, ECLI:EU:C:2022:168, not yet published. 
33CJEU, C-573/17 Poptawski op. cit., par. 68. 
34CJEU, C-573/17 Poptawski op. cit., par. 69. 
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clarifications relating to the vertical and horizontal nature of 
situations. The application of the directives requires 
requirements for the unconditionality of these and the domestic 
judge establishes the relative rules on the system that are 
disapplied to a specific application of Union law. In this case, 
compensation for damages is part of a remedy that covers the 
provisions of the Union and thus invokes in a vertical manner 
precise and unconditioned situations as can also be noted in the 


t®> and in the Faccini Dori case*°. 


old Francovich judgmen 
This remedy presents many problems and also creates a mass of 
litigation at an internal level. This situation is not a guarantee of 
uniform application as we have seen in the Brasserie du Pecheur 
case*’ and in the related conditions which are set by the 
Francovich case. 

This remedy is noted in the European norm which has as its 
objective the conferral of rights to individuals. This assessment 


is characterized by a direct relationship relating to the 


cause/effect between the violation by the state and the damage 


S5CIJEU, C-46/93 and C-48/93 of 5 March 1996, Brasserie du pécheur et 
Factortame ECLI:EU:C:1996:79, I-01029. C-129/19 Presidency of the Council of 
Ministers of 16 July 2020, ECLI:EU:C:2020:566, published in the electronic reports 
of the cases, par. 34. C-352/98 P of 4 July 2000, Bergaderm and Goupil v. 
Commission ECLI:EU:C:2000:361, I-05291. 

36CJEU, C-6/90 and C-9/90 Francovich and others of 19 November 1991, 
ECLI:EU:C:1991:428, I-05357: “(...) the possibility of invoking this remedy under 
three conditions: (i) the directive is intended to confer rights on individuals; (ii) the 
content of the right is sufficiently precise and (iii) there is a causal link between the 
failure to implement the directive and the damage caused (...)”. 


37CJEU, C-46/93 and C-48/93 Brasserie du pécheur et Factortame op. cit. 
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suffered by the person who has suffered the injury. 
This remedy is applied by national judges where referral to the 
court is useful and defines the capacity of the Union law which 
thus confers rights on individuals**. 
Additionally, in an indispensable way the CJEU assesses the 
violation of Union law. It is an assessment which takes into 
consideration elements which require clarification of the 
violated rule and which the discretionary power reserves to 
national authorities and Union law the intentional character that 
is involuntary for the behaviours which are adopted by EU 
institutions and which contribute to the omission, adoption for 
the maintenance of national provisions and practices which are 
contrary to Union law. 
This assessment of the liability of the state has a proportional 
nature and respects the margin of discretion that it has*® in case 
of violation. In fact, it is in itself sufficient*’. The liability has an 
objective nature, otherwise the CJEU specifies that it seeks the 
fault of the relative injury to the Member State*! where the 
assessment for national judgments to ascertain the violation and 
38CJEU, C-762/18 Deutsche Umwelthilfe of 19 December 2019, 


ECLI:EU:C:2019:1114, published in the electronic reports of the cases, parr. 54 and 
55. 


39CIJEU, C-5/94 Hedley Lomas of 23 May 1996, ECLI:EU:C:1996:205, I-02553, 
par. 28. C-127/95 Norbrook Laboratories of 2 April 1998, ECLI:EU:C:1998:151, I- 
01531, par. 109. C-424/97 Haim of 4 July 2000, ECLI:EU:C:2000:357, I-05123, par. 
38. C-118/00 Larsy of 28 July 2001, ECLI:EU:C:2001:368, I-04845. 

AOCIEU, C-752/18 Deutsche Umwelthilfe op. cit., par. 78. 

4ICJEU, C-392/93 British Telecommunications of 26 March 1996, 
ECLI:EU:C:1996:131, I-01631, par. 42. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


946 


the liability of subjective elements has a marginal function and 
is certainly evident. 

In the Dillenkofer case** the CJEU implemented with an 
equivalent and automatic way the violation that characterizes the 
partial implementation, incorrect to evaluate with a sufficient 
way the national judge who turns to the CJEU. 

The requirements for liability put the autonomous notions of the 
law of the Union and the CJEU to an interpretation inherent to 
another requirement of causal link and a damage, where its 
quantification implies factual assessments linked with a precise 
way to the national judge who should evaluate them. Thus, the 
functions of the CJEU and of national courts bring to light 
remedies, where they glimpse the relative distinction through 


interpretation and application of Union law. 


The discretionary possibility for judges to pursue other 
remedies in national authorities 

In order to eliminate conflicts between national and Union law, 
the judges of the Member States and the jurisdictions of last 
instance aim to find other remedies that are based on their own 
national order. It is worth remembering, within this framework, 


the French Conseil d’fitat*® case that put in default the state that 


A2CIJEU, C-178/94, C-179/94 and C-188/94, C-190/94 Dillenkofer and others v. 
Bundesrepublik Deutschland of 8 October 1996, ECLI:EU:C:1996:375, I-04845. 

43 Conseil d’Etat of 10 July 2020, Association Les Amis de la terre, n. 428409: 
https://www. legifrance.gouv.fr/ceta/id/CETATEXT000042 1 15623?isSuggest=true 
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did not adopt environmental plans provided for by the directive 
2008/50. 

The CJEU in the Client Earth case’ imposed a fine of ten 
million euros per semester to be paid to the non-governmental 
organizations that deal with the environment. The same Conseil 
d’fitat chose not to apply the incompatible national rules through 
a directive*. Also, it did not ask and/or check for direct effects 
that it has in its provisions (Bonichot, 2020)”*. 

In the Promoimpresa ruling of the Court of Justice*’ a necessary 
disapplication was noted for administrative acts that are adopted 
in violation of Union law that are illegitimate and then annulled 
by the judges. The absence of legitimate expectation of 
operators has been clarified at domestic level due to the 
illegitimacy of criminal profiles**, where the risks have had an 
effect reversed to the directive. The rulings of the CJEU in front 
of changes of the legislation prevail over the internal res judicata 


and the privilege of the administration. 


4ACJEU, C-404/13 ClientEarth of 19 November 2014, ECLI:EU:C:2014:2382, 
published in the electronic reports of the cases. 

A5Conseil d’Etat of 12 November 2015, Société Metro Holding (n° 367256): 
https://www.legifrance.gouv.fr/ceta/id/CETATEXT000031471172/ and ot 31 May 
2016, Jacob (n° 396881): 
https://www.legifrance.gouv.fr/ceta/id/CETATEXT000032625260 accessed 15 
September 2024. 

46CJEU, C-396/11  Ciprian Vasile Radu of 29 January 2013, 
ECLI:EU:C:2013:39, published in the electronic reports of the cases. 


47CIJEU, joined cases C-458/14 and C-67/15 Promoimpresa and others of 24 July 
2016, ECLI:EU:C:2016:558, published in the electronic reports of the cases. 
A8CJEU, C-579/15 Poptawski op. cit., par. 68. 
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The supreme jurisdictions of the Member States seek remedies 
based on domestic law and overcome the judgments of the 
CJEU. This means that the state is spared the consequences that 
derive from convictions relating to the infringement and the 
introduction of causes that obtain compensation for damages 
that are caused by the failure to fulfill European obligations. The 
logic of the judges pushes to an interpretation that is substantial 
and contra legem to a domestic legislation that is qualified 
according to a compliant interpretation exclusively by the 
national judge as a qualified one. 

The remedies based on domestic law reaffirm on the part of the 
CJEU the relative need to respect principles of equivalence and 
effectiveness as provided for by the legal system of a state that 
respects domestic law in a manner extended to the law of the 
Union. Thus the remedies of guarantee and correct application 
of the law of the Union are based on domestic law and the CJEU 
maintains a neutral attitude, where the choice proceeds and 
belongs to the national legal systems and its judges. 

Such a possibility is recognized for a search for new remedies 
that extend to these that are imposed by the law of the Union 
and are beyond the limits of jurisprudence that have established 
a conflict of powers of the state. That use of extra ordinem 


remedies thus reject other positions confirmed from the 
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judgments of the CJEU. 


In the Poptawski II case it was noted that: 


“(...) a national court is not required, on the sole basis of Union law, to 
disapply national legislation which is contrary to the provisions of that law 


(...) provisions are devoid of direct effect, thus implying that the court could 


still do so on the basis of domestic law (...)’”. 


This position was also taken into consideration in the Thelen 
Technopark Berlin case*’. It is reported that Directive 2006/123 
according to the CJEU has clarified direct effects at a vertical 
but also horizontal level*'. The CJEU noted that the national 
judge basing himself on Union law disapplies rules of domestic 
law according to a provision of a law which has direct effect. 
Also, the possibility for the judge, in case the national 
administrative authority is competent to disapply domestic law 
and the national rule is contrary to the provision of Union law, is 
ineffective and the law thus suffered damages to the cause 
which is in conformity with national law and the Union which 
seeks compensation for damages. 

In the Randstad Italy case’ we have a particular confrontation 
from the Italian Constitutional Court and the Court of Cassation 
regarding an interpretation of an appeal to the Supreme Court on 


jurisdictional grounds against decisions of the Council of State 


49CJEU, C-261/20 Thelen Technopark Berlin of 18 January 2022, 
ECLI:EU:C:2022:33, published in the electronic reports of the cases. 


50CJEU, C-360/15 and C-31/16 X and Visser of 30 January 2018, 
ECLI:EU:C:2018:44, published in the electronic reports of the cases, par. 130. 


51CJEU, C-261/20 Thelen Technopark Berlin op. cit., parr. 33 and 48. 


52CJEU, C-497/20 Randstad Italy of 21 Decmber 2021, ECLI:EU:C:2021:1037, 
published in the electronic reports of the cases. 
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that questions the conformity with the law of the Union to adopt 
without referring to the CJEU, which has strengthened the rules 
of the Union that it is up to the legal system of each Member 
State, i.e. the principle of procedural autonomy as modality for 
jurisdictional remedies. The CJEU has concluded that the law of 
the Union does not prevent Member States from limiting the 
conditions and grounds for cassation proceedings, respecting the 
principles of equivalence and effectiveness. This situation 
violates the right to an effective remedy and the CJEU limits and 
monitors the compliance of the national legal system with these 


principles®. 


Union law and incompatibility with national rules 

The Treaty of Lisbon paved the way for the constitutional courts 
of the Member States in a dialogue from judge to judge and to a 
continuous mechanism of preliminary reference. In this way, the 
incompatibility between provisions and preliminary reference to 
resolve provisions of legal systems was resolved. 

On the one hand, one immediately notices the contrast of the 
law of the Union with the constitutional norms”. A direct 
comparison between the Constitutional Court and the CJEU 


53CJEU, C-497/20 Randstad Italy op. cit., parr. 60-69, 70-80. 


54CJEU, C-399/11 Melloni of 26 February 2013, ECLI:EU:C:2013:107, 
published in the electronic reports of the cases. C-42/17 M.A.S. and M.B. of 5 
December 2017, ECLI:EU:C:2017:936, published in the electronic reports of the 
cases. C-481/19 Consob of 2 February 2021, ECLI:EU:C:2021:84, published in the 
electronic reports of the cases. 
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through a preliminary reference is useful for the primacy of the 
law of the Union, which has not called into question norms for 
the Member States of constitutional level without removing the 
attention for the fundamental values of the Member States and 
the values for the common principles (Dumbrava, 2024)”. 

As we have seen in the Melloni case, the CJEU has put at the 
forefront the protection of rights and the framework decision of 
the European arrest warrant that it was called by the Spanish 
constitutional court. Thus, the CJEU has decided about the lack 
of consideration of the Spanish constitution for the fundamental 
rights, the content of the framework decisions and the 
acceptance of the principle of mutual recognition by the 
Member States. The application of a framework decision and the 
standards for every useful effect have harmonized the protection 
of procedural rights, which included states to ask for an 
exception to the primacy of the law and for their own domestic 
standards. 

In the Taricco and M.A.S. and M.B.* cases the arguments are 
sensitive and as a consequence the dialogue of a higher level 
allows the CJEU to assess the issues. 

The preliminary reference made by a constitutional court has 


strengthened the values of a Member State of the Union. The 


55CJEU, C-357/19 Euro Box Promotion and others of 21 December 2021, 
ECLI:EU:C:2021:1034, published in the electronic reports of the cases. 


56CJEU, C-105/14 Taricco and others ECLI:EU:C:2015:555. C-42/17 M.A.S. 
and M.B. op. cit. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


952 


values are recognized by the CJEU to a logic of broad profiles, 
where the legitimate objectives justify the restrictive limits of a 
proportional type as an application of the law of the Union and 
as an expression of common constitutional traditions according 
to Art. 6 TEU (Mangas Martin, 2019). These are elements of 
national identity where the Union has established according to 
Art. 4, par. 2 TEU (Liakopoulos, 2020; Liakopoulos, 2021). 

The constitutional principles refer to fundamental rights 
according to Arts. 52 and 53 CFREU. Constitutional courts put 
the content of values when the domestic constitutional order 
does not necessarily belong to the CJEU and the proportionality 
judgment to ascertain the values justifies common rules for 
treaties according to Art. 4, par. 2 TEU for the equality of states 
before the law. The concept of common constitutional traditions 
has implied the verification of the CJEU as a common tradition. 
The CJEU has developed the related concept that introduced the 
treaties as a result of comparative law, i.e. as an autonomous 
concept of the Union (Ross, 2020). 

It is clear that the constitutional courts have a role when national 
legislation violates the constitution and at the same time the law 
of the Union. Thus, judges are attentive to fundamental rights 
and the CFREU to the content of national constitutions. The 
remedies have to do with the law of the Union. It disapplies the 


compensation for damages which is not sufficient to eliminate 
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the constitutional problems. Violating constitutional and 
Unions’ norms through a double referral to two different courts 
puts the double prejudiciality in the forefront given the 
precedence of one and the other referral. Thus, no problem 
arises between the constitutional court and the CJEU*’. What is 
important is that judges for the Member States are free to carry 
out the preliminary referral and fulfill such obligation we have 
seen in the Italian Management Consortium case. 

In the Melki and Abdeli and AB™ case the CJEU highlighted 
that Union law requires domestic judges to weigh up 
constitutional issues when it is considered that a domestic law is 
contrary to the provisions of the CFREU, whereas judges remain 
free to refer to the CJEU stages of the proceedings and 
ultimately put an end to the incidental proceedings for the 
review of constitutionality in preliminary questions that 
adopting precautionary measures (Lacchi, 2020). 

The guide must enjoy the freedom to disapply during a 
constitutional trial and the national legislation passes the 
constitutional review that is contrary to Union law. Thus, in the 


Global Starnet case*’, the CJEU states that: 


57CJEU, C-188/10 and 189/10 Melki and Abdeli of 22 June 2010, 
ECLI-EU:C:2010:363, 1-05667, par. 57. C-112/13 A of 11 September 2014, 
ECLI:EU:C:2014:2195 par. 47. 


58CJEU, C-188/10 and C-189/10 Melki and Abdeli op. cit., par. 57. 
59CJEU, C-322/16 Global Starnet op. cit., parr. 21-26. 
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“(...) a national court seised of a dispute concerning Union law, which 
considers that a national provision is not only contrary to that law, but also 
vitiated by defects of constitutionality, is not deprived of the right or 
exempted from the obligation, provided for by Article 267 TFEU, to refer to 
the Court questions relating to the interpretation or validity of Union law by 
the fact that the finding of the unconstitutionality of a provision of national 
law is subject to a mandatory appeal before a constitutional court (...) the fact 
that the Constitutional Court has ruled on the conformity of the provisions of 
national law (...) has no effect on (...) Art. 267 TFEU, to submit to the Court 
any questions concerning the interpretation of Union law (...)”. 


The CJEU does not take the opportunity when national judges 
turn to the Constitutional Court. The principle of primacy of 
Union law that we already know from the classic Costa v. Enel 
judgment was assumed by the national judge who followed the 
referral in a parallel way to two courts and created ambiguous 
results of criticism. In these situations, the Constitutional Court 
has avoided to directly address mechanisms of preliminary 
reference to the CJEU (Lenaerts, 2020). 

The CJEU and the constitutional norms of the Member States 
constitute an object of dialogue for the two courts. They 
consider the source as distinct and do not directly remove the 
dialogue through a mechanism of preliminary reference. As in 
Art. 53 CFREU the non-prejudice for standards of protection of 
rights are provided for by the national constitution and in the 
application of these. The CFREU does not apply cases that fall 
on the application of a norm of Union law. 

The interpretation is accompanied by an exclusive competence 


for the CJEU in case the interpretation of the CFREU according 
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to Art. 52, par. 4 is in harmony with the national constitutions. 
The judges of the states that have included constitutional courts 
challenge each other to an interpretation of the CFREU where it 
refers to the legislation and practice of the Member Atates and 
which monitor compliance with the CFREU according to Art. 
51 of the same as part of the national legislator, who in practice 
implements the law of the Union. The domestic legislation is 
incompatible with the law of the Union and the provisions that 
concern the constitution for the constitutional judges play an 
important role™. 

The consistent interpretation is based on a disapplication of 
norms. It is appropriate for the national judges to turn to the 
constitutional courts and to erga omnes effects according to laws 
of the national system and through declarations of 
unconstitutionality and incompatible norms that are in conflict 
with the law of the Union. Thus, a referral is justified that has a 
generalized nature for the constitutional court and that the 
related problem of incompatibility arises through national and 
domestic law that is in conflict with what is affirmed through the 
Simmenthal case of CJEU (Schorkopf, 2020)". 

The CJEU states in the Simmenthal case that, the application of 


Union law remains in responsibility of judges at all levels and in 


60CIJEU, C-322/16 Global Starnet op. cit. 


61CJEU, C-106/77 Finance Administration v. Simmenthal of 9 March 1978, 
ECLI:EU:C:1978:49, I-00629. 
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all administrative authorities of the Member States. Referring to 
the Constitutional Court does not mean replacing the CJEU 
when there are problems regarding the validity and 
interpretation of Union law. Thus, incompatibility for the 
domestic judge has no way of guaranteeing remedies that come 
from the CJEU and the application of Union law. The 
constitutional courts accept the constitution in a serious and 
precise manner and recognize the primacy of Union law. 

The primacy of Union law is based on Art. 4, par. 2 and 3 TEU. 
It constitutes for domestic courts obligations and rights as well 
as focuses on the constitutionality of a widespread mechanism 
for the implementation of Union law in an integrative manner. 
National judges also follow other motivations for the assessment 
and the possibility of appeal to the disapplication and the appeal 
made for the CJEU in a necessary and appropriate manner thus 
clarifying the internal legislation and a referral that reserves in 
similar exceptional cases hypotheses where the national judge 
cannot have the possibility to allow the application of Union 
law. The dialogue through courts and judges does not always 
constitute a jurisdictional triangle. However, it creates for the 
CJEU and national judges and constitutional courts a 
contribution of orientation for the values and fundamental 


principles of the Union. 
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Loyal cooperation and the principles of primacy of the law 
of the Union 

The competences of the Union and its fundamental values put in 
the forefront the nature of a commercial, economic organization 
that does not follow the process of harmonization and 
integration of the Union to the letter. Thus, the order of the 
Union does not always create a constitutional harmonization and 
does not contradict the nature of different cultures of the peoples 
of the Union. The physiological relationship through orders and 
the participation of jurisdictional actors cannot pursue a 
constitutional harmony that refers to the CFREU and to art. 52, 
par. 4. 

The harmony of a European constitutionalism as a process of 
continuous integration between constitutions is a very difficult 
path and the Treaty of Lisbon has maintained under various 
profiles a constitutional order of the Union based on the 
principle of loyal cooperation between the institutions and the 
Member States of the Union as well as reciprocal competences 
and fundamental values of the Union according to Art. 2 TEU 
and the principle of primacy of Union law. 

This approach makes a corollary of the principle of sincere 
cooperation and equality for Member States before the Treaty of 


Lisbon, as expressed in Art. 4, par. 2 TEU (Dermine, 2020; 
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Ezquero Vergara, Villata Puig, 2021; Knepka, 2023)”. 
In this spirit, the CJEU is always aware that problems of 
incompatibility between legal systems are resolved through the 
principle of primacy of law, which strengthens the centrality of 
the principle under investigation. 
We recall the Constitutional Court of Romania (Selejan-Gutan, 
2021)%, which affirmed that the law of the Union prevails over 
national constitutional law (Moraru, Bercea, 2022). The Polish 
Constitutional Court has also referred, in a general manner, to 
the provisions of the autonomy of domestic judges™. These 
rulings also strengthen the positions of the CJEU through the 
Global Starnet case, where ordinary judges and national 
constitutional courts apply the law of the Union to this end. 
The Asociatia and others case (Dumbrava, 2021)° concerns 
judicial reforms in Romania within the framework of combating 
fraud and corruption. In such cases the jurisprudence complies 
with the principle of loyal cooperation according to Art. 4, par. 3 
TEU and the Member States adopt appropriate measures to 
62Press release of 58/20 of the Court of Justice after the judgment of the German 


Constitutional Court of 5 May 2020: 
https://curia.europa.eu/jems/upload/docs/application/pdf/2020-05/cp200058en.pdf. 

63 Constitutional Court of Romania, Decision No. 390 of 8 June 2021, published 
in the Romanian Official Gazette No. 612 of 22 June 2021: https://www.ccr.ro/wp- 
content/uploads/2021/07/Decizie_390_2021 EN.pdf. 

64See the sentence with number: K 3/21 of 7 October 2021, 
https://trybunal.gov.pl/en/hearings/judgments/art/1 1662-ocena-zgodnosci-z- 
konstytucja-rp-wybranych-przepisow-traktatu-o-u-nii-europejskiej. 

65CJEU, C-83/19, C-127/19, C-195/19, C-291/19, C-355/19 and C-397/19 
Asociatia “Forumul Judecatorilor din Romania” and others of 18 May 2021, 
ECLI:EU:C:2021:393, published in the electronic reports of the cases. 
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ensure the effectiveness of Union law as well as the elimination 
of violations of law which as an obligation burdens their own 
competences™. 
The principle of primacy of law for the national judge has an 
effective nature for the provisions of Union law, which awaits 
the prior removal of national regulations that are contrary to the 
law through a constitutional procedure®’. The same case states 
that the principle of primacy of law is interpreted and that it 
does not prevent a regulation relating to the constitutional rank 
of a Member State. Moreover, the lower-ranking judge does not 
authorize the disapplication of an initiative which establishes 
national provisions and which considers the judgment of the 
CJEU as contrary to Union law®. 
Instead, in the Euro Box case® it was noted that national judges 
according to the CJEU will have to ensure the application of 
Union law as an interpretation of the CJEU which does not 
depend on an interpretation of provisions of domestic law or on 
another interpretation of provisions of Union law which has 
been adopted by a national judge of constitutional rank. 

66CJEU, C-83/19, C-127/19, C-195/19, C-291/19, C-355/19 and C-397/19 
Asociatia “Forumul Judecatorilor din Romania” and others op. cit., par. 176: “(...) the 
authorities of a Member State to assert, through a recourse action, such liability may, 


depending on the choice of the Member States, constitute an element which makes it 
possible to contribute to the accountability and efficiency of the judicial system (...)”. 


67CJEU, C-83/19, C-127/19, C-195/19, C-291/19, C-355/19 and C-397/19 
Asociatia “Forumul Judecatorilor din Romania” and others, op. cit., par. 47. 


68CJEU, C-83/19, C-127/19, C-195/19, C-291/19, C-355/19 and C-397/19 
Asociatia “Forumul Judecatorilor din Romania” and others, op. cit., par. 252. 


69CJEU, C-357/19 Euro Box Promotion and others op. cit. 
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According to the sentence the Romanian government relied on 
the requirement of appeal judgments related to corruption 
matters which made the judging panels and the designated 
members to constitute a domestic standard for the protection of 
fundamental rights. 

The CJEU relied certainly on national standards of protection 
but also on the implementation of Union law according to Art. 
51, par. 1 of the CFREU. Such operation is determined by 
Union law according to Art. 53CFREU: 


“(...) national authorities and judges to apply national standards of protection 
of fundamental rights, provided that such application does not compromise 
the level of protection provided by the Charter, as interpreted by the Court, 
nor the primacy, unity and effectiveness of Union law (...)””. 


Thus, the CJEU has affirmed through Art. 2 and art. 19, par. 1, 


letter b)TEU the secondary law as well as in the case where: 


“(...) national legislation or practice according to which the decisions of the 
constitutional court are binding on the ordinary judicial bodies (...) national 
law guarantees the independence of the said constitutional court with regard, 
in particular, to the legislative and executive powers, as required by those 
provisions (...)””. 


Domestic law does not, therefore, allow a certain guarantee of 
independence for the law of the Union as well as does not hinder 


national legislation and practice since the Constitutional Court: 


7OCJEU, C-357/19 Euro Box Promotion and others op. cit., par. 251. 


71ICJEU, C-83/19, C-127/19, C-195/19, C-291/19, C-355/19 and C-397/19 
Asociatia “Forumul Judecatorilor din Romania” and others op. cit., par. 211. 
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“(...) does not (...) guarantee the effective judicial protection required by Art. 
19, paragraph 1, second subparagraph, TEU (...)” (Calin, 2023)”. 
Additionally, the judges of a state as judges also of the Union 


are not able to follow and guarantee the sentences of the 
Constitutional Court independently. 

It is also worth recalling the RS case”. Here the CJEU relied on 
Art. 19, par. 1, lett. bJTEU in conjunction with Art. 2 TEU and 
Art. 47 CFREU (Blanke, Mangiamelli, 2021). The ordinary 
judges are not competent to examine the conformity of national 
with the Union law. The constitutional court of that Member 
State has not declared the conformity of domestic constitutional 
provisions with the principle of primacy of Union law. 


In par. 104 of the sentence the CJEU stated that: 


“(...) exclusive competence to provide the definitive interpretation of Union 
law, the Constitutional Court of a Member State cannot, on the basis of its 
own interpretation of provisions of Union law including that of Art. 267 
TFEU (...) declare that the Court of Justice has delivered a judgment 
infringing its sphere of jurisdiction (...) comply with a preliminary ruling 
given by the Court of Justice (...)”. 

In this case, the law of the Union is incompatible with a 


domestic regulation and/or practice. The national judge calls and 
is responsible for the unlawfulness of a decision for the 


Constitutional Court. 


72CJEU, C-430/21 RS (Effet des arréts d’une cour constitutionnelle) of 22 
February 2022, ECLI:EU:C:2022:99, published in the electronic reports of the cases., 
parr. 66 and 67 and 230. 

73CJEU, C-430/21 RS (Effet des arréts d’une cour constitutionnelle) op. cit., par. 
72. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


962 


According to the CJEU: 


“(...) the ordinary judge (...) called upon to ensure the application of Union 
law, to independently assess the conformity of such legislative provisions 
with that law (...) the effective cooperation between the Court and the 
national judges established by the preliminary ruling procedure (...) ordinary 
judge called upon to resolve the dispute by proposing a preliminary question 
to the Court of Justice (...)””. 


This judgment affirms and draws attention to Art. 4, par. 2TEU 
providing clarifications for the constitutional courts to hear a 
national identity clause in the event the provision derogates from 
the respect of the law of the Union. The CJEU has not 
highlighted the objectives of authorizing each constitutional 
court of the Member States to disapply a provision of the law of 
the Union and to motivate such a provision that does not respect 
the national identity. 

The constitutional court states that the provision of the law that 
was derived from the Union (as interpreted by the CJEU) has 
violated the obligation to respect the national identity of the 
Member State and suspends the decision of the CJEU to a 
request for a preliminary ruling (Barrett, 2024)”. 

The national identity clause as a basis for assessment is up to the 
constitutional courts to establish the identity of their own legal 
system. 


74CJEU, C-430/21 RS (Effet des arréts d’une cour constitutionnelle) op. cit., 
parr. 66-67. 

75CJEU, C-808/18 Commission v. Hungary (Accueil des demandeurs de 
protection internationale) of 17 December 2020, ECLI:EU:C:2020:1029, published in 
the electronic reports of the cases, parr. 261-262 and 215-216. C-742/19 Ministrstvo 
za obrambo of 15 July 2021, ECLI:EU:C:2021:597, published in the electronic reports 
of the cases, parr. 35-46. 
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The CJEU belongs to a mechanism where the rules of the law of 
the Union legitimise and derogate from a state each related 
clause. The balance between the CJEU and the constitutional 
court needs each time a separate examination as a classic test 
based on the principle of proportionality, Art. 4, par. 2 TEU, that 
respects the national identity and precedes the equality of the 
Member States before the law. These principles collaborate in a 
provision where the attribution and loyal cooperation are used in 
the front line”. 
In particular, in the Euro Box case, the Constitutional Court of 
Romania has taken a controversial position since it has 
highlighted that the CJEU has effects of the primacy of law that 
impose on the relevant bodies of a Member State the relevant 
national provisions that are part of the constitutions that put 
obstacles to the national judges in order to disapply ex officio 
any relevant regulation that is in conflict with the law of the 
Union, thus also implying the need for a constitutional revision. 
From a practical point of view, the effects of the Euro Box case 
produce revisions that occur at the initiative of subjects and 
procedures that are provided for by the same constitution. The 
answer is thus incomprehensible and the Constitutional Court of 
Romania itself, according to its own Romanian constitution, has 
76CJEU, C-430/21 RS (Effet des arréts d’une cour constitutionnelle) op. cit., par. 


70-72. 
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interpreted in a broad way that the case law that comes in a 
consolidated way from the CJEU interprets the compatibility of 
domestic law with that of the Union without hindering the 
principle of internal jurisdictional hierarchy and the ordinary 
judges of their own state who are living and important actors in 
an interlocutory relationship with the CJEU. 

Overall, the legal systems and the constitutional courts are 
protagonists in the relative application of the provisions of the 
domestic constitution. The constitutional court can use 
provisions as a type of filter that prevents the application of the 
law of the Union by ordinary judges. It constitutes from the 
jurisprudence of the CJEU the relative violation that has to do 
with the principle of loyal cooperation and with Articles 19 TEU 
and 267 TFEU. This is a use not so much in harmony with the 
constitutional norms and one cannot remedy such an 
infringement procedure. For this reason a dialogue based on the 
principle of loyal cooperation is always necessary between the 


courts. 


Conclusions 

The preliminary reference for interpretation has the main value 
of an insurance and uniform mechanism for the correct 
application of EU law, which represents a tool for resolving the 


related disputes between internal jurisdictions and assessing the 
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compatibility of national procedural rules with EU law. 

The different purposes of the reference do not have a significant 
impact on the multilevel protection of individuals from the 
perspective of EU law. The judicial path is always open for the 
protection of the damaged subject and from incorrect application 
of EU law, further strengthening the fair and good functioning 
of the European judicial area, as well as on a procedural level, 
the introduction of a new means of appeal as an extension of the 
grounds and as a basis for existing judicial appeals. 

There is no obligation to pay compensation, but only to comply 
with the rulings of the ECtHR as well as of the CJEU with 
greater attention to the conflicting interests at stake. 

The reforms will be necessary in the near future both at national 
and European level by putting into practice the path of the 
principle of equivalence, the evaluation of the effects of the 
rulings of the European courts, as greater protection of the rights 
of individuals and of the basic principles, establishing the EU 
law. 

The need for continued uniform application of Union law and 
the security of its unity through the principle of equivalence and 
effectiveness requires additional jurisdictional instruments 
fulfilling the obligation of Articles 19 TEU and 47 CFREU 
(Peers and others, 2021). It is true that national law allows and 


has analogous remedies for violations of domestic law, the only 
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thing missing is an extension to Union law as a challenge that 


we see in the near future. 
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